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I, SEAN BARTON, of DLA Piper Rudnick Gray Cary UK LLP, Princes Exchange,
Princes Square, Leeds, LS1 4BY will say as follows:

1.

I am the solicitor with day to day conduct of this matter on behalf of the
Defendant. I make this statement in respect of the summary judgment

applications listed by both the claimant and the defendant on 10 August 2006.

The purpose of this statement is twofold: (1) to act as a rebuttal of the claimant's
evidence in response to the defendant's application for summary judgment and

(2) to summarise the issues and evidence in respect of both parties' applications.

Whilst both parties have separately applied for summary judgment against the
other, the issues are in effect entirely inter-related and can not realistically be
separated. Therefore, in my view, the evidence served in respect of each
application will necessarily be relied upon by the court in respect of the other

when it is asked to reach a decision as to whether to grant summary judgment




for the claimant, or whether it grants summary judgment for the

defendant/strikes out the claimant's claim.

Claimant's Response to the Defendant's summary Judgment Application

4,

The claimant has served, by way of response, a considerable bundle of
documents including. However, it is notable that the claimant has not provided

an explanatory witness statement.

Without a witness statement in support, the claimant's bundle of documents adds
nothing further to his position in respect of the defendant's application. The
claimant's position in respect the defendant's summary judgment application
must therefore be gleaned from the grounds on which the claimant makes his
own summary judgment application. As discussed below, the claimant appears
to have only one ground for bringing his application i.e. that the defence is a

"bare denial".

In the circumstances, as the defendant's position is already set out in detail in
respect of summary judgment/strike out, I do not consider that there is a need to

formulate further evidence by way of response to the claimant's rebuttal.

The Evidential Position on Summary Judgment in General Terms

7

I deal below with the various documents served between the parties in support of

their respective applications.
Claimant's application for summary judgment:

8.1 The claimant applies for summary judgment on the basis that the
defence contains only a "bare denial of the facts" and therefore has no

real prospect of success.

82 The application is neither supported by submissions in Part C to the
application notice, nor by a reasoned witness statement setting out the

basis of the application.

83 The claimant has merely served action history notes consisting of 1 page

and 12 pages of the defendant's ePDQ application case notes.
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received on 10 November 2003) for the purpose of providing the

claimant with a quotation.

the defendant stated that his annual turnover would be £300,000
and that his business was due to commence trading on |
December 2003. Due to the projected level of turnover, the
application process had to be handled by one of the defendant's

account managers.

on 24 November the defendant contacted the claimant in order
to arrange for the claimant to complete the application form
required for the claimant to set up an ePDQ facility with the

defendant.

on 4 December 2003 the application was entered on to the
defendant's system with a view to setting up the ePDQ facility
for the claimant. It was notable that on that date (and indeed
until 11 December 2003) the claimant's website was not in fact

operational.

on 15 December 2003 the defendant decided to accept the
claimant's application for an ePDQ facility; it began installation
of the facility on 19 December 2003; the facility was set up on

22 December 2003. At all times it was entirely a matter for the










